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New Rules For Great Lakes Water Use

D ue to concerns about potential large diversions of water out of the Great Lakes basin,
in July 2004 the Council of Great Lakes Governors proposed a decision-making standard
for withdrawing water from the Great Lakes watershed. Any new or increased request for
water over one million gallons a day would require review and approval of a new regional
council and require the applicant to implement a natural resource improvement project.
The basin, which includes the Great Lakes and their tributary surface and ground water,
contains approximately 20 percent of available fresh water on Earth.

The proposed standard could affect facilities or communities in or near the Great Lakes basin
that plan to expand or locate in the basin in a few years. Provisions of the proposed standard are
consistent with existing power plant regulations and the recently promulgated 316(b) rule, which
largely bans new power plants from using once-through cooling water, said John Osinski, executive
director of regulatory affairs for the New York Power Authority. Consequently, the proposed stan-
dard would impose few new requirements on power plant water use. For new plants with recycled
water, evaporative losses may trigger the threshold for regional review, but they will have best
available control technology (BACT).
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The govenors’ proposal implements the
Great Lakes Charter Annex, also known as
arter Annex” or “Annex 2001.” signed by
the eight Great Lakes governors and the
premiers of Ontario and Quebec on June 18,
2001, The Annex was developed to ensure
the Great Lakes are protected, conserved,
restored and improved for future genera-
tions. At a meeting in Chicago last July,
Wisconsin Governor Jim Doyle said the

agreements, once unplcmnnted_ “will ensure
that when other regions look toward the
Great Lakes to solve their problems, we will
have the legal authority to protect oursclves.”

Under the Water Resources Develop-
ment Act, any single Great Lakes state can
veto a large water diversion request. Michi-
gan vetoed a request for water from Lowell,
Tnd. The governors’ efforts to advance the
Charter Amex are intended to create a new
governance standard and procedure to man-
age the basin as an ccosystem.

“At no time, at no place in the world
have we had an undertaking of this magni-
tude in terms of water management,” said
Sam Speck, head of the Ohio Department
of Natural Resources. Speck chairs the
state and provincial Water Management
Working Group, which spent three years
developing the proposed standard and dis-
cussing issu
stakeholders. The Working Group had onc
techmical and one governor’s or premier’s
representative from each jurisdiction.
Stakeholders represented environmental,

agriculture, municipal, shipping and indus-
trial concerns.

The comment period ended Oct. 19.
The Working Group is reviewing the com-
ments and will revise the proposal and
submit it to the governors and premiers for
final approval

Under the proposal, the eight states
would form a compact. The regional com-
pact will require legislative approval in
cach state, the two provinces and the U.S.
Congress. This process likely will take sev-
eral years. Accompanying the proposed
compuct is a Great Lakes Basin Sustainable
Water Resources Agreement between the
states and provinces, which further elabo-
rates how decisions will be made and
water-use data collected.

A number of municipalities just outside
of the Great Lakes basin are experiencing
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s with an advisory group of

water shortages, including Akron, Ohio;
Rural Lorain County, Ohio, Lowell, Ind.,
and Waukesha, Wis. In what many view as
a test case, Waukesha seeks access to Lake
Michigan water due to radium-contami-
nated ground water, To obtain lake water
from the city of Milwaukee, there will be
issues concerning return flow to the Great
Lakes basin.

The following withdrawals would be
subject to regional review by the Regional
Council of 10 jurisdictions (8 states and 2
provinces)

@ new or increased diversions of one mil-
lion gallons per d
120-day period, which would require unani-
mous approval of the regional coun, and

@ new or increased consumptive use of

or greater over any

five million gallons per day or greater over
any 120-day period. which would require a
6-2 majority of the regional council.

ions would
be reviewed by the relevant state or
province.

A diversion means a transfer of water
from the basin into another watershed or
from one of the Great Lakes into another. A
consumptive use is water withdrawn from
the basin that is lost or otherwise not re-
turned to the Great Lakes basin due to
evaporation, incorporation into products or
other processes.

In addition, new or increased diver-
sions over one million gallons per day and
consumptive uses over five million gal-
lons per day must meet a number of
criteria, including:

@ Demonstration that there is no reason-
able water supply altenative, including the
efficient use and conservation of existing wa-
ter supplies;

@ All water withdrawn from the basin
shall be returned to the basin less an al-
lowance for consumptive use. Water
withdrawn directly from a Great Lake or
from the St. Lawrence River shall be re-
turned to the watershed of those
respective waters

@ The withdrawal will be implemented to
ensure that it will result in no significant in-
dividual or cumulative adverse impacts to
the quantity or quality of the waters and wa-
ter-dependent natural resources of the basing

@ The withdrawal shall incorporate a con-
servation plan;

Other, smaller proposed divers

® The withdrawal proposal will be in
compliance with all state and federal laws
and regional and international agree-
ments; and

@ The withdrawal shall incorporate  pro-
posal for an improvement to the waters and
water-dependent natural resources of the
basin, demonstrating how measures will be
implemented to improve the physical, chem-
ical or biological integrity of the waters of the
Great Lakes basin.

The improvement standard is precedent-
setting: in exchange for approval to withdraw
Great Lakes basin water, the applicant must
implement an improvement project. Under
the agreement the improvement project’s
scope shonld be commensurate to the with-
drawal. Projects could include Labitat
restoration, streambank stabilization, ground
water recharge and wetlands creation.

Potential issues include the different
voting approval requirements—unanim-
ity for one million gallons per day and a
super majority for five million gallons
per day withdrawals; the 120-day averag-
ing period for some uses (which
reportedly assists agricultural irrigation
and others); acknowledgement of the
Supreme Court-decreed Chicago alloca-
tion, under which withdrawals will not
be subject to the proposed standard:
more clarity on the appeal process; and
regional review of state and provincial
economic development projects,
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Michigan Attorney General Mike Cox
questioned the implementing agreements
since they could weaken Michigan’s au-
thority to veto requests for withdrawals.
“Today, Michigan has the power to say
‘10’ to the diversion of Great Lakes water.
This right to preserve the Great Lakes
must be maintained,” he said. “Careful
legal study and evaluation is needed to
ensure that it is the best way to achieve
the desired end.”
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member of the advisory group, suggested
the states will likely address the competitive
advantage issue and other concerns during
“the

the public comment process. Overa
Great Lakes are the region’s biggest as
anything that improves their effective ntiliza-
tionis a plus,” he said.

Cnmmnnnios that need more wa-
ter due to population growth or

cconomic development will have a
greater chance of regional review if
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they implement or expand on water
and sewer conservation measures and
if the return flow returns to the Great
Lakes basin. At this time, it is unclear
how the review process will work once
s will

finalized or to what extent stz
use it competitively to affect facility sit-
ing decisions.

The 1985 Great Lakes Charter called
for the development and maintenance of a
database on water use, diversion and con-
sumptive use, but there was effectively no
follow-through on the commitment. The
compact would codify the data collection
requirement. Each entity that withdraws
more than 100,000 gallons per day average
in any 30-day period or diverts water out of
the basin will need to register by a date set
by the council and report annually. Great
Lakes states will gather information on all
basin withdrawals in excess of 100,000 gal-
Tons per day and all diversions and annually
report this information to a regional water
use database. Currently, such information

is not available for each state.

Each state or province will be responsi-
ble for notifying the public of all proposal
applications and provide the opportunity
for public comment.

Every five years or each time there is
an incremental loss of 50 million gallons a
day, the compact calls for the states and
provinces to assess the cumulative im-
pacts of withdrawals, diversions and
consumptive uses from the waters of the
Great Lakes basin.

Initially, the surface water divide will be
used to define the Great Lakes basin
ground water divide, though this may not
reflect where the divide actually exists.

Over time, the definition will be updated
as the scientific understanding of ground
water flows improves.

The council may petition a court to
suspend a state’s or province’s right to
vote if it is in violation of its duties under
the compact.

More information on the proposed
standard can be found on the Council of
Great Lakes Governors Web site,
www.cglgorg. B

Ann McCabe is a partner with Policy Solutions

Ltd., an environmental policy consulting firm
based in Chicago.
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